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Introduction

In April 2024, the U.S. Department of Labor (“DOL”) published revised regulations under
the Fair Labor Standards Act (“FLSA”) that increase the minimum salary levels that
must be paid to “white collar” employees in order for those employees to be exempt
from an entitlement to overtime (“OT") pay for hours worked in excess of 40 hours per
week. The revised regulations go into effect in two stages: on July 1, 2024 and January
1, 2025.

Part | of this two-part article explains in detail the major changes made by the DOL and
how those changes will impact the nonprofit community. Part | also (1) discusses the
obligation of nonprofits to simultaneously comply with both the federal FLSA and
applicable state wage and hour laws in Connecticut, New Jersey, and New York; and
(2) provides a brief reminder to nonprofits about some of the limits on the use of
volunteers.

Part Il provides nonprofit employers an overview of some considerations and strategies
for addressing the new, higher federal minimum salary levels for employees who are
employed in a bona fide executive, administrative, or professional (“EAP”) capacity.
Part Il will (1) help nonprofits navigate decisions relating to whether to reclassify exempt
employees as nonexempt, (2) alert nonprofits to some hidden landmines, and

(3) provide nonprofits tips for complying with the revised regulations.

Brief Recap of the New, Higher Federal Minimum Weekly Salary Levels
As discussed in Part I, and only briefly summarized here:

e Effective July 1, 2024, the 2024 Final Rule updates the FLSA regulations as
follows:


https://www.dol.gov/agencies/whd/overtime/rulemaking/
https://probonopartner.org/document/us-department-of-labor-revised-white-collar-regulations-part-i-overview

0 The required minimum weekly salary level for the EAP exemptions
increases from $684 ($35,568 per year) to $844 ($43,888 per year).!

0 The required minimum annual salary level for exempt highly compensated
employees (“HCES”) increases from $107,432 to $132,964. HCEs must
receive at least $844 weekly.?

e Effective January 1, 2025, the 2024 Final Rule updates the FLSA regulations as
follows:

0 The required minimum weekly salary level for the EAP exemptions
increases from $844 ($43,888 per year) to $1,128 ($58,656 per year).3

0 The required minimum annual salary level for exempt highly compensated
employees (HCES) increases from $132,964 to $151,164. HCEs must
receive at least $1,128 weekly.*

The balance of this article focuses on the salary levels that go into effect on July
1, 2024. Readers can adjusted the dollar amounts and calculations set forth below to
gauge the impact of the increases that go into effect on January 1, 2025.

First Step With Respect to the Salary Levels that Go into Effect on July 1, 2024

The first thing an employer needs to do is identify and evaluate all of its employees who
are currently classified as exempt and compensated below the new $844 minimum
weekly salary threshold. Then, the employer must decide whether to raise these
employees’ weekly salary to at least $844 ($43,888 annualized) or reclassify them as
nonexempt.

1 To learn about the higher New York minimum weekly salary levels that are in effect for 2024,
see Pro Bono Partnership’s e-alert, New York Salary Threshold Increase (Jan. 2, 2024), and
Jackson Lewis’ e-alert, New York Department of Labor Approves Proposed Modified Wage
Orders (Dec. 28, 2023).

2 Note: Connecticut and New York do not recognize the HCE exemption. Accordingly,
employers in these states should ensure that employees they designate as exempt meet
another exemption that is recognized by in the applicable states.

8 To learn about the higher New York minimum weekly salary levels that will be in effect in
2025 and 2026, see Pro Bono Partnership’s e-alert, New York Salary Threshold Increase
(Jan. 2, 2024), and Jackson Lewis’ e-alert, New York Department of Labor Approves
Proposed Modified Wage Orders (Dec. 28, 2023).

4 Note: Connecticut and New York do not recognize the HCE exemption. Accordingly,
employers in these states should ensure that employees they designate as exempt meet
another exemption that is recognized in the applicable states.


https://probonopartner.org/new-york-salary-threshold-increase/
https://www.jacksonlewis.com/insights/new-york-department-labor-approves-proposed-modified-wage-orders
https://www.jacksonlewis.com/insights/new-york-department-labor-approves-proposed-modified-wage-orders
https://probonopartner.org/new-york-salary-threshold-increase/
https://www.jacksonlewis.com/insights/new-york-department-labor-approves-proposed-modified-wage-orders
https://www.jacksonlewis.com/insights/new-york-department-labor-approves-proposed-modified-wage-orders

A similar analysis needs to be conducted with respect to any exempt HCEs who are
currently compensated below the new $132,964 minimum annual salary threshold
and/or are not receiving at least $844 weekly. An employer will need to either (1) raise
their salary to at least $132,964 and, if necessary, raise their weekly pay to at least
$844 or (2) make sure they meet one or more of the more demanding standard EAP
duties tests and receive at least $844 in weekly salary.

The following discussion focuses primarily on the standard EAP exemptions and the
$844 minimum weekly salary requirement. The following discussion does not address
the use of (1) nondiscretionary bonuses, commissions, and incentive pay to satisfy the
$844 minimum weekly salary and (2) permissible catch-up payments, both of which are
discussed in Part | of the article. This discussion likewise addresses only the minimum
salary required for the EAP exemptions, and does not address in detail the duties test
that also must be met.

The Exempt Option

If an employer wants to keep one or more of the employees who are currently earning
less than $844 a week exempt from OT, it will need to increase their salary to at least
$844 a week ($43,888 annualized) by no later than July 1, 2024. This would be a good
time to also verify that their current actual duties—as opposed to what their written job
descriptions say their duties are—still warrant that they be classified as exempt EAP
employees. If you don't recall what the minimum duties are in order for an employee to
be deemed exempt from OT, then you should review the DOL’s (1) regulations at 29
C.F.R. Part 541, (2) overtime Fact Sheets, and (3) Small Entity Compliance Guide to
the Fair Labor Standards Act’'s Exemptions for Executive, Administrative, Professional,
Outside Sales, and Computer Employees. Also, if current job duties don’t match an
employee’s job description, then you should update the written description.

One benefit of the DOL’s changes is that employers that have had doubts about
whether some of their exempt employees’ duties legitimately qualified the employees for
one of the standard EAP exemptions can now reclassify some or all of those employees
as nonexempt and use the change in salary level as the reason for the reclassification.
Even if an employer hasn’t had any such doubts, it should consider reviewing all of its
exempt employees’ duties to ensure they are sufficient to meet one or more of the EAP
duties tests.

As mentioned above, the first increase in the minimum weekly salary level goes into
effect on July 1, 2024, a Monday, which might not be the first day of an employer’s
seven-day pay period. Thus, employers will need to be sure paychecks for that pay
week properly reflect any mid-week salary increases.


https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-A/part-541?toc=1
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-A/part-541?toc=1
https://www.dol.gov/agencies/whd/overtime/fact-sheets
https://www.dol.gov/agencies/whd/overtime/rulemaking/small-entity-compliance-guide
https://www.dol.gov/agencies/whd/overtime/rulemaking/small-entity-compliance-guide
https://www.dol.gov/agencies/whd/overtime/rulemaking/small-entity-compliance-guide

The Nonexempt Option

An employer could opt not to increase the weekly salary of a currently exempt employee
to at least $844 and instead treat the employee as nonexempt effective by no later than
July 1, 2024.> An important consideration will be the number of hours the employee
actually works each week. If the employee never works more than 40 hours in a week
(including from home or the beach), the issue is somewhat academic, because the
employee would not be entitled to overtime as a newly-classified nonexempt
employee—whether you continue to pay the employee on a salaried basis or on an
equivalent hourly basis, the annualized compensation will be the same (assuming the
same number of hours worked each year).

Converting this employee to nonexempt could be cost neutral. However, be cautious in
following this approach because you need to make sure you truly know how many hours
the employee will be working. In today’s world, with exempt employees regularly
working remotely and seemingly always connected to e-mail and office servers, it might
be difficult for employers to accurately measure the true number of hours an exempt (or
soon-to-be-nonexempt) employee has been regularly working.

If the decision is made to reclassify an employee as nhonexempt, then the employer will
need to carefully monitor the hours worked, because if the hours worked in a work week
exceed 40 hours, then the employee would be entitled to OT at one and one-half times
the employee’s regular hourly rate of pay for all hours over 40 hours.

If an employee does work more than 40 hours in a week (including from home or the
beach), then the employer will need to consider strategies for compensating the
employee. Options include:

> Keeping the same total annual wages by backing into an hourly rate that would
allow the employee to earn the same amount when OT pay is factored in. For
example, if an employee typically works 50 hours and is paid $715 a week
($37,180 annually), then in order not to incur higher compensation costs, the
employee would need to be paid $13 per hour:

40 + (10 x 1.5) = 55 effective hours per week with the OT hours multiplier of
1.5 factored in

$715 + 55 = $13 an hour
Here is a formula:

(Current weekly salary) + (40 hours + (OT Hours x 1.5))

5 If July 1, 2024 is not the first day of the employee’s seven-day pay period, then the change
to nonexempt status should be made effective by no later than the first day of the seven-day
pay period in which July 1, 2024 falls.



But note that this strategy has its limits in view of escalating minimum wage rates
for nonexempt employees in the tristate region (and elsewhere) resulting from
the “Fight for $15" movement that started in New York City in 2012. The
foregoing illustration is straightforward, but the $13 per hour rate is significantly
below the minimum hourly wage required in Connecticut, New Jersey, and New
York for most employees.® As a result, we can't set forth here an easy, one-size-
fits-all illustration that will work in all three states and for different categories of
nonexempt employees.

Some time-consuming calculations will be needed in order to back into the
number of allowable OT hours so that total weekly compensation doesn’t
increase. For example, in New Jersey, in 2024 an employer with six or more
employees must pay an EAP employee at least $15.13 an hour. In the
illustration above, in order to keep the employee’s weekly pay at or below $715,
the maximum number of OT hours the employee could work if paid $15.13 an
hour would be 4.8 hours: (40 x $15.13) + (4.8 x $22.70) = $714.16.

> Keeping the same total annual wages by treating the employee as a salaried
nonexempt employee. The DOL has special rules relating to paying nonexempt
employees on a salaried basis at 29 C.F.R. §88778.113 and 778.114. Employers
should not adopt the “fluctuating work week” option for paying a salary without
first consulting with legal counsel, as it can be difficult to implement and is not
permissible under some state laws.

» Reducing the employee’s workload so that the employee will not work over 40
hours and, if necessary, either distributing the work still needing be done to
employees who are not at risk of going over 40 hours a week or, possibly, hiring
a second employee to pick up some or all of the extra work. For example, an
employee who works, on average, 50 hours a week could have hours reduced by
50%, with a new employee working 25 hours as well. With some creative
thinking, the employer potentially could change hours so that one or both of the

6 Here are links to the minimum wage schedules in Connecticut, New Jersey, and New York:

e Connecticut: https://www1.ctdol.state.ct.us/Imi/ctminimumwage.asp and
https://portal.ct.gov/dol/divisions/wage-and-workplace-standards

o New Jersey:
https://www.nj.gov/labor/wageandhour/assets/PDFs/minimumwage postcard.pdf

e New York: https://dol.ny.gov/minimum-wage-0

The federal DOL has charts showing the Minimum Wage Laws in the States and Minimum
Wages for Tipped Employees.



https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-B/part-778?toc=1
https://www.dol.gov/agencies/whd/fact-sheets/82-bonus-rule
https://www.bsk.com/uploads/mayjune_13newspage9.pdf
https://www1.ctdol.state.ct.us/lmi/ctminimumwage.asp
https://portal.ct.gov/dol/divisions/wage-and-workplace-standards
https://www.nj.gov/labor/wageandhour/assets/PDFs/minimumwage_postcard.pdf
https://dol.ny.gov/minimum-wage-0
https://www.dol.gov/agencies/whd/minimum-wage/state
https://www.dol.gov/agencies/whd/state/minimum-wage/tipped
https://www.dol.gov/agencies/whd/state/minimum-wage/tipped

employees would not qualify for some employee benefits for which full-time
employees would otherwise qualify.

» Determining the overall fiscal impact of having to pay additional compensation as
OT and possibly changing fringe benefits, such as reducing the size of the
employer’s matching contributions to its 401(k) or 403(b) plan, eliminating a
vacation day for all employees, and/or eliminating or delaying pay increases,
discretionary bonuses, and promotions that otherwise had been planned.

To the extent that reclassified employees previously were receiving bonuses,
commissions, or other incentive compensation, employers will need to rethink those
forms of compensation or carefully evaluate how to factor them into the weekly
compensation of now-hourly employees. Some of these compensation payments might
need to be included in the nonexempt employees’ “regular hourly rate” for purposes of
calculating any OT premium pay due. See the DOL’s OT compensation rules at 29
C.F.R. 88778.200 to 778.225 and Fact Sheets 56A, 56B, and 56C for details.

Other Issues

Implementing the DOL changes has the potential to cause employee relations and legal
issues, such as:

> Potentially distorted salary bands. If an employer decides to increase the
minimum weekly salary in order to keep an employee classified as exempt, this
might upset the overall salary structure within the nonprofit unless other pay
adjustments are made. The employee’s new (potentially significantly higher)
salary will draw closer to the salary paid to higher-paid employees, whose
salaries might be higher due to, e.g., supervisory duties, skill level, and/or
seniority.

Similarly, the higher salary might further widen the pay gap between lower-level
employees and white collar employees. This review of the nonprofit's overall pay
structure offers a good opportunity for the organization to address known and
previously unidentified pay disparities that might have an adverse disparate
impact based on a protected characteristic, such as race or sex.’

» Two employees doing the same job, one of whom is classified as exempt and the
other as nonexempt. Employment lawyers often advise that it is not a good idea
to have two employees (especially full-time) doing the same job where one is

7 In 2018, New Jersey enacted the New Jersey’s Diane B. Allen Equal Pay Act (“Act”), which
requires equal compensation (including benefits) for “substantially similar work,” when
viewed as a composite of skill, effort, and responsibility. The Act prohibits unequal
compensation (including benefits) based on any of the numerous characteristics protected
by the New Jersey Law Against Discrimination. To learn more about the Act, read the
Jackson Lewis article on Pro Bono Partnership’s website.


https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-B/part-778?toc=1
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-B/part-778?toc=1
https://www.dol.gov/agencies/whd/fact-sheets
https://probonopartner.org/document/new-jerseys-diane-b-allen-equal-pay-act/

classified as exempt while the other is classified as nonexempt. That distinction
is a potential red flag during an audit by the federal or state DOL, and it could
raise employment discrimination issues (e.g., one employee is man and the other
employee is a woman). Moreover, managers might have a hard time
remembering that the two employees are classified differently, which could lead
to problematic mistakes, such as impermissible pay-docking with respect to the
exempt employee.

In addition, there are pragmatic issues to be concerned with if the employees’
base weekly wages and duties are the same and just one of them is OT eligible:

0 The nonexempt employee might end up with total compensation that is
higher due to OT pay.

o To avoid the situation described immediately above, a manager might
decide to give more work to the OT-ineligible exempt employee.

o If a department needs to reduce its budget, the OT-eligible employee
might be directed to work fewer hours (and, therefore, will receive less
pay), with the exempt employee expected to pick up the extra work.

0 The exempt employee whose weekly salary is increased to at least $844
is not required to complete a timesheet or punch a clock. This employee
also would retain flexibility with respect to when to work and, therefore,
can shift hours from one week to the next without the employer needing to
worry about potential OT pay during the second week.

In contrast, the exempt employee whose weekly salary is not increased to
at least $844 will become nonexempt and will lose the scheduling flexibility
the employee might have valued.

» Employees seeking union representation. If exempt employees are reclassified
as nonexempt and their supervisory authority is eliminated, they become eligible
for representation by a union. Employees who feel that their status and
autonomy in the workplace have been greatly diminished might be more attentive
to the uptick in messaging from unions that might occur during the following
months.

Additionally, employers will need to train the newly-classified nhonexempt employees
about the nonprofit’s timesheet policies, as most if not all of them might not be
accustomed to recording hours worked and not working overtime without express
permission from their managers. Hours spent in training sessions and certain travel
hours will now be compensable time that needs to be properly accounted for—see 29
C.F.R. Part 785. Work from home or the beach will now also be compensable time;
hours that these employees will need to begin to track.



https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-B/part-785?toc=1
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-B/part-785?toc=1

If employers haven't done so already with respect to nonexempt employees, they
should consider turning off those employees’ e-mail and company-server access after
normal working hours and/or regularly reinforcing the new limits on working more than
40 hours in a week without permission.

Employers should also be prepared to follow up and audit the timekeeping practices of
newly-classified nonexempt employees to ensure that they are following proper
processes and procedures. This would include, for example, checking e-mail systems
to see if the employees have been working off-hours but not recording those hours on
their timesheets.

Culture Change for Formerly White-Collar Employees

These employees aren’t used to tracking their hours and some of them likely have been
working 24/7 for a long time. This will require a dramatic—and perhaps welcomed—
change in the mindset of employees being converted to nonexempt status.

Consider the finding published in 2015 by Jennifer Deal, Senior Research Scientist at
the Center for Creative Leadership:

The use of smartphones to stay connected to work 24/7 is so common that it's
now considered the “new normal.” People are fatigued and angry about being
always on and never done; the lines between their personal and professional
lives blurred if not completely eliminated. ... We've found that professionals,
managers, and executives who carry smartphones for work report interacting
with work a whopping 13.5 hours every workday (72 hours per week including
weekend work).

Similar feelings have been expressed by employees as a result of work-from-home
during the COVID-19 pandemic.

Nonprofits will need to manage this. If the management of a nonprofit is aware of
newly-classified nonexempt employees (as well as currently-classified nonexempt
employees) working off the clock, it needs to stop that practice immediately, and it must
pay the employees for any hours actually worked.

Managers should issue a stern warning to employees who fail to follow proper
timekeeping practices and impose more significant discipline for repeat violators, as well
as provide additional training regarding the organization’s timekeeping practices.

Failure to take appropriate corrective action could lead to significant back pay liability,
penalties, interest, and criminal liability. Federal and state departments of labor and
taxation can—and do—seek to hold supervisors and managers (including board
members) personally liable for knowingly (1) allowing off-the-clock work to occur, (2)
failing to pay all wages due employees, and/or (3) failing to withhold income taxes on
wages owed employees and remit those taxes to the government. The

articles here, here, here, and here explain the principles of personal liability.



https://cclinnovation.org/wp-content/uploads/2020/02/alwayson.pdf
https://web.archive.org/web/20220218100003/https:/www.lw.com/thoughtLeadership/officers-and-directors-personal-liability-for-wages
https://www.journalofaccountancy.com/Issues/2009/Jan/NoGoodDeedGoesUnpunished.htm
https://www.nj.gov/treasury/taxation/respons.shtml
https://www.nyc.gov/html/nonprofit/downloads/pdf/Board%20Development%20and%20Accountability.pdf

Communicating the Changes

Employees will have lots of questions and they will be talking among themselves. Don't
try to stop employees from doing so. Generally, employees have a protected right to
discuss their terms and conditions of employment, including compensation.

It is important for nonprofits to recognize employees’ concerns—their compensation is
at stake. For those employees who will be reclassified as nonexempt, employers
should consider preparing talking points for managers about the changes. Talking
points can help managers explain, in a consistent manner, the reason for the changes
and how the changes will impact, if at all, the employees’ compensation, benefits, and
opportunities for career advancement. Some supervisors might not have the skill set to
communicate on this topic, so consider having them direct employees who have
detailed questions to a specific person, such as the manager who oversees human
resources.

Give as much notice as possible to affected employees. At least 30 days would be
ideal.

Keep Your Notes, As You Might Need Them in the Future

Employers should make general notes regarding the considerations and strategies they
evaluated this year in order to stay in compliance, and should keep copies of any talking
points, FAQs, and other general communications they created, because the DOL has
committed to updating the required minimum weekly salary level more regularly.

The homework done this year likely will help save you time in the future.
Questions

If you have any questions regarding the content of this article, please contact one of the
following Pro Bono Partnership lawyers:

e For Connecticut and New York nonprofits: Jennifer Grudnowski, Esq., at (914)
328-0674 x335.

e For New Jersey nonprofits: Christine Michelle Duffy, Esq., at (973) 240-6955
x303.

Pro Bono Partnership, The Connecticut Community Nonprofit Alliance, Lawyers
Alliance for New York, the New Jersey Center for Nonprofits, and Nonprofit New
York wish to thank Brian A. Bodansky, Esq. and Joseph J. DiPalma, Esq., from
Jackson Lewis P.C., for assisting with the preparation this article for the benefit
of the nonprofit communities in Connecticut, New Jersey, and New York.



The Connecticut Community Nonprofit Alliance is the largest Connecticut statewide
advocacy organization representing nonprofits, with a membership of more than 300
community organizations and associations across the state. Nonprofits deliver essential
services to more than half a million people each year and employ almost 14% of
Connecticut’s workforce.

Jackson Lewis P.C. represents management exclusively in workplace law and related
litigation. The firm assists employers in their compliance efforts and represents
employers in matters before state and federal courts and administrative agencies

Lawyers Alliance for New York is the leading provider of business and transactional
legal services for nonprofit organizations and social enterprises that are improving the
quality of life in New York City neighborhoods. By connecting lawyers, nonprofits, and
communities, Lawyers Alliance for New York helps organizations to develop and
provide housing, stimulate economic opportunity, improve urban health and education,
promote community arts, and operate and advocate for vital programs that benefit low-
income New Yorkers of all ages.

The New Jersey Center for Nonprofits is New Jersey’s statewide network for the
nonprofit community. Through advocacy, public education, expert guidance, training,
and cost-saving programs, the Center champions and strengthens nonprofits
individually and collectively.

Nonprofit New York champions and strengthens nonprofits through capacity building
and advocacy to cultivate a unified, just, and powerful sector. For nearly four decades,
we’ve been building a powerful nonprofit community in New York, driven by the belief
that when one nonprofit is stronger, all of us are stronger.

Pro Bono Partnership is a nationally recognized provider of free business and
transactional legal services to nonprofits that are enhancing the quality of life in
neighborhoods throughout Connecticut, New Jersey, and New York. The Partnership
assists over 1,000 nonprofits annually with more than 2,100 legal matters by recruiting
and supporting nearly 1,600 volunteer lawyers each year. Free legal help allows
nonprofits achieve their goals of managing risk, building capacity, and better serving
their constituencies.

Copyright © 2024 Jackson Lewis P.C. and Pro Bono Partnership, Inc. This document is
provided for informational purposes only. Itis not intended as legal advice nor does it create an
attorney/client relationship between (1) Jackson Lewis, and/or Pro Bono Partnership and (2) any
readers or recipients. Readers should consult counsel of their own choosing to discuss how
these matters relate to their individual circumstances. Reproduction in whole or in part is
prohibited without the express written consent of Jackson Lewis and Pro Bono Partnership.

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we

inform you that any tax advice contained in this communication (including any attachments) is
not intended or written to be used, and cannot be used, for the purpose of: (i) avoiding penalties
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under the Internal Revenue Code or any other U.S. federal tax law; or (ii) promoting, marketing,
or recommending to another party any transaction or matter addressed herein.

This document might be considered attorney advertising in some states. Furthermore, prior
results do not guarantee a similar outcome.
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